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I. The setting up the Convention for a Constitutional Treaty for the EU. 

At the European Summit of Nice (December 2000) a declaration on the  future of Europe was adopted. The aim of this declaration was to pursue an institutional reform beyond the results of the 2000 Intergovernmental Conference. It set out 3 steps for this reform; (a) The launch of a debate on the future of the EU, (b) a Convention on institutional reform and finally, (c) the convening of an Intergovernmental Conference in 2004
. Four questions were addressed to the member states ; (a) that of the division of powers between them and the European Union, (b) that of  giving to the Charter of Fundamental Rights of the European Union (CFREU)
 a binding character, c) that of the simplification of the Treaties and d) that of defining the future role of national Parliaments in a Europe in an era of evolution. After a year, it was the European Summit of Laeken (December 2001) that extended those questions to 67 and set off the works of “the Convention for the Future of Europe”, as a means of an alternative way of reviewing the Treaties. The Convention, presided  by V.G. d’Estaing, had its inaugural meeting on 28th February 2002. There were going to be (a) a listening phase, (b) a deliberating phase and (c) a proposing one. At the end –already- of this last phase, a year and a half after that inaugural meeting, a single constitutional text has just been drafted, including various options, stating the support which each one of them has received and recommendations, where a consensus has been reached. The following ten working groups with tasks to accomplish in distinguished domains conveved. : 1) Subsidiarity, 2) Incorporation of the Charter of Fundamental Rights of the EU/Accession to the European Convention on Human Rights, 3) the legal personality of the Union, 4) national parliaments, 5) complementary competences, 6) economic governance, 7) external action, 8) defence, 9) simplification of the Union’s instruments and procedures and 10) Freedom, Security & Justice. The constitutional draft will be presented under the Greek Presidency of the Council of the EU, at the European Summit of Thessaloniki (20/21-6-2003) and will serve as a starting point for the Intergovernmental Conference negotiations conducted by the Heads of State and Government, who are ultimately responsible for any decision on amendments to the Treaties. The  proceedings of the Convention have been of an utmost interest, as a great number of civil organizations and agencies had had the opportunity to exchange views, making their contribution to the new edifice of a “new enlarged Europe”, in addition to the members of the Convention. 

We shall examine the conclusions of two of the working groups mentioned above; First we will check those of  group  No X, concerning the Justice and Home Affairs issues and then we will make a reference to certain points among the findings of group No II, that coped with the question of creating a european protective system for the fundamental rights in the framework of the European Union. 

II. Working Group X, “Freedom, Security & Justice”

The group reached consensus over a number of points. Thus it seems that
 : 

· having the current provisions of  Title VI of the TEU (Police & Judicial Cooperation in criminal matters) merged with those of the EC Treaty, the so called 3rd  pillar can be abolished, as a result, 

· Conventions [34  § 2 (d) TEU] and framework decisions [34 § 2 (a) TEU]  are to be replaced by “laws” and “framework laws”, 

· In legislative matters the ordinary law procedure will be the codecision one, with the Council acting by qualified majority, 

· The principle of mutual recognition of civil and criminal judicial and extrajudicial decisions is enshrined, 

· As far as matters of visas, asylum and immigration are concerned, the Union will act in accordance with the codecision procedure by qualified majority and the Constitutional Treaty will acknowledge the principle of solidarity, 

· The Constitution will include appropriate legal basis to enable approximation of certain aspects of substantive and procedural criminal law, while an exhaustive list of serious crimes with cross-border implications is to be drawn up to this end, 

· The role of the European Commission, particularly in bringing proceedings before the European Court of Justice (ECJ) when a m/s fails to meet its obligation, is to be reinforced, 

· Civil cases with cross-border character consist the field, where progress has to be made,

· The role of agencies of judicial and police coopereation as Eurojust and Europol is also to be reinforced and better coordinated by the Council, while 

· The idea to create a European Public Prosecutor’s Office finds itself  well formed in the text of the Treaty, despite the controversy that prevented the working group from including such a provision in its final Report
. 

An almost definitive draft of the JHA part of the Constitutional Treaty, subject to minor modifications until the European Summit of Thessaloniki, has been very recently set out
.

A. Judicial Cooperation in civil matters 

The Union is interested in developing the judicial cooperation in civil matters having cross-border implications (65 TEC), based on the principle of mutual recognition of judgments and, also, decisions in extrajudicial cases. Such a kind of cooperation may include measures that ensure approximation of national legislations. 

To this end, the European Parliament and the European Council, shall adopt laws and framework-laws, aiming –inter alia– to ensure : 

· The mutual recognition and enforcement of judgments & decisions in extrajudicial cases between member/states (65 a TEC), 

· The crossborder signification and notification of judicial and extrajudicial acts. 

· The compatibility of the rules applicable in the m/s, concerning the conflict of laws and jurisdiction (65 b TEC), 

· The cooperation in the taking of evidence, 

· A high level of access to justice, 

· The good functioning of civil proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable in m/s (65 d TEC), 

· The development of alternative methods of dispute settlement, 

· A support for the training of the judiciary and judicial stuff. 

Furthermore, the Council, on proposal of the European Commission, having consulted the European Parliament, shall unanimously adopt laws and framework-laws concerning aspects of family law like the ones referred to above, having transborder implications. 

The provisions of the Convention are in a great extent based on Article 65 TEC, but the points concerning (a) the enshrining of the principle of mutual recognition of judgments and decisions in extrajudicial cases, (b) the development of measures and alternative methods of dispute settlement and (c) the training of the judiciary and judicial stuff emerged from the Working Group’s final report
. 

B. Judicial Cooperation in criminal matters

The principle of recognition of judicial decisions consist the basis of judicial cooperation in criminal matters, which shall also include the approximation of legislation in the field of certain aspects of procedural and substantive criminal law. 

More precisely Laws or framework laws are expected to : 

· establish rules and procedures to ensure the recognition throughout the Union of all forms of judgments and judicial decisions, 
· prevent and settle conflicts of jurisdiction between m/s [31 § 1 (a) TEU], 
· encourage the training of the judiciary and judicial stuff, 
· facilitate all other forms of cooperation between judicial and other equivalent authorities of the m/s in relation to criminal proceedings and the enforcement of decisions [31 § 1 (d) TEU]. 
In order to facilitate the mutual recognition of  judicial decisions, along with the police and judicial cooperation in criminal matters with a cross-border dimension, framework laws are also to establish minimum rules concerning : 

· the mutual admissibility of evidence throughout the Union, 
· the definition of the rights of individuals in the criminal procedure
, 
· the rights of victims of crime, 
· other specific aspects of criminal procedure, which shall be identified in advance by the Council acting unanimously after receiving the assent of the European Parliament
.
Of course, the adoption of such minimum rules shall not prevent m/s from maintaining or introducing a higher level of protection for the rights of individuals engaged into criminal proceedings. The need for approximation of certain elements of criminal procedure is widely recognized by practitioners and seems to be more urgent than approximation in the field of substantive criminal law.

C. Substantive criminal law

The European framework law may establish minimum rules concerning the definition of criminal offences and sanctions in the areas of particularly serious crime with cross-border dimensions, resulting from the nature or impact of the offences or of a special need to prosecute them jointly. Such crimes are the following : (a) terrorism, (b) trafficking in human beings, (c) sexual exploitation of women and children, (d) illicit drug trafficking, (e) illicit arms trafficking, (f) money laundering, (g) corruption, (h) counterfeiting of means of payment, (i) computer crime and (j) organized crime. [This list draws on articles 29 and 31 (e) TEU and in the Conclusions of the Tampere European Council (conclusion 48). We should mention that the list applies only in the framework of approximation of national legislation, while police and judicial cooperation may cover additional types of crime]. 

The Council although, on the basis of developments of criminality, acting unanimously after having obtained the assent of the European Parliament, may adopt a decision to identify other areas of crime, that meet the above criteria. 

Moreover, provided that the approximation of the substantive criminal law rules seems indispensable in order to ensure the efficient exploitation of a Union’s policy, that has already been the object of harmonization, a European framework-law may establish minimum rules concerning the definition and the criminal offences in the particular domain.

The final wording of the Treaty doesn’t seem to follow the recommendations of Working Group X, according to which the delimitation of competences of the Union and the m/s in the domain of approximation of national rules of substantive criminal law should be supported by fundamental criteria, that are; (aa) the particularly serious crime with cross-border dimensions and (bb) crime affecting a common interest which is the subject of a Union policy
. 

D. Crime prevention 

Excluding any approximation of m/s legislation and regulatory provisions, the law or the framework-law may promote and support the action of m/s in the field of crime prevention. 

This provision, which is consistent to the recommendations of the Working Group, reflects the important role of crime prevention, which was not included in the specific legal basis of Articles 30 & 31 TEU, although expressly referred to by article 29 TEU. 

E. Eurojust

According to the Decision of setting up Eurojust
, the Unit’s mission is to reinforce the coordination and cooperation between the national prosecuting authorities in relation to serious crime affecting two or more m/s or requiring a joint prosecution, on the basis of operations conducted and information supplied by the member states’ authorities and by Europol. 

The European law shall determine Eurojust’s structure, function, scope of action and tasks, that may include : 

· The initiation and coordination of criminal prosecutions conducted by the competent national authorities, in particular those concerning offences affecting the financial interests of the EU, 

· The strengthening of judicial cooperation, including the resolution of conflict of  jurisdiction and the close cooperation with the European Judicial Network (EJN). 

The European law is also to determine the arrangements for involving the European and the national Parliaments in the developement of the Eurojust’s activities. 

The national competent authorities will adopt the formal acts of judicial procedure concerning possible prosecutions under the terms mentioned here, without prejudice to the provision about the creation of a European Public Prosecutor’s Office. 

The provisions about Eurojust are based on Article 31 TEU, as amended by the Treaty of Nice. The reference to “appropriate supervision of Europol’s operational activities” that had been proposed by the Working Group X
,  was not although included in the text at last, despite the fact that by this was not implied an overall supervision by Eurojust of all Europol’s activities, but only was taken into the fact that in most m/s the police authorities do not conduct criminal investigation activities in an entirely autonomous manner, but under the instructions or the supervision of judges, magistates or public prosecutors. 

F. European Public Prosecutor’s Office

In order to combat serious crimes having a cross-border dimension, as well as illegal activities affecting the financial interests of the Union, the Council, acting unanimously after obtaining the assent of the European Parliament, may adopt a European law creating a European Public Prosecutor’s Office (EPPO), besides Eurojust. The European Public Prosecutor’s Office shall be competent to investigate, prosecute and bring to judgment, in association with Europol if this is the case, the perpetrators and their accomplices, of serious crimes affecting several m/s and offences affecting the financial interests of the EU. The EPPO shall exercise before the competent authorities of the m/s the civil action in relation to such offences. 

The European law mentioned above shall also determine the status of the EPPO, the conditions governing the performance of its functions, the rules of procedure applicable to its activities, as well as those governing the admissibility of evidence and the rules applicable to the judicial review of procedural measures taken by the EPPO in the exercise of its functions. 

The Working Group X had noticed the tendency from the one hand to reinforce the prosecution mechanism of offences against the financial interests of the Union and, from the other hand, to have a proper EPPO with a scope of action going beyond the protection of the latter interests. For those that were in favor of this scheme, the current Eurojust could evolve towards that Office
. The conversation about the creation and the competence of the EPPO, the relation with Eurojust and the future evolution of the agencies of judicial cooperation that may obtain a repressive character, is not over yet
. Already in the relevant draft article of the Constitutional Treaty, the EPPO is supposed to function besides and not within Eurojust. 

III. Working Group II, “Fundamental Rights”

The group examined as  main issues with a complementary character the modalities and consequences of : (a) a possible incorporation of the EU Charter of Fundamental Rights into the Treaties and (b) a possible accession of the Community/the Union to the European Convention of Human Rights (ECHR). In addition a third, independent question concerning the access by individuals to the European Court of Justice was on the agenda
. 

A wide consensus has been marked concerning the two first issues. Member states considered favorably the incorporation of the CFREU in a form which would make it legally binding and would give it constitutional status and tended towards  the solution of having its text inserted in a  certain Title of the Constitutional Treaty. For the moment,  the CFREU appears incorporated in the second Part of the  Treaty, while in article 5, under the title “fundamental rights” a reference is being made to the constitutional status of the Charter (para 1)
. 

Moreover, the emerging new single legal personality of the EU –that in the past seemed to consist a barrier to this end
– allows henceforth the accession to the ECHR, as expressly already declared in Article 5 § 2 of the Constitutional Treaty
. This would give a strong political signal of the coherence between the Union and the “greater Europe”, reflecting a “pan-European human rights system”, would give citizens an analogous level of protection vis-à-vis acts of the Union, as they presently enjoy vis-à-vis all the member-states and would ensure a harmonious development of the case law of the ECJ and the ECHR
. 

Despite the fact that a certain lacuna of protection of fundamental rights in the EU exist, since the access by individuals to the ECJ is limited, while no reform of the Article 230 § 4 TEC is scheduled in order to establish a system of individual remedy in cases that fundamental rights are affected by the action of Union agencies -namely the ones of police and judicial cooperation-, neither the Working Group recommended to the Convention such a special procedure before the Court, nor such a provision is found in the existing draft of the Constitutional Treaty. The limited jurisdiction of the ECJ in JHA is, therefore, left to be examined along with a possible reform of article 230 § 4 TEC in a more appropriate context
.
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