The Function of the Court of Appeal as the Second Instance Court in Civil Cases

Markku Aarola.

Judge

The Turku Court of Appeal, Finland.

The judgement of the District Court may always be appealed to the Court of Appeal in Finland. The District Courts inform the parties on how the appeal must be made. This information is not given when it is obviously unnecessary.

If someone is not present when the judgement is given or pronounced, the party in question must be informed immediately, normally by mail.

If a party wants to make an appeal, he must give notice of dissatisfaction in 7 days. It may be done orally or in writing. After having received such a notice the DC has to make a decision of acceptance or non-acceptance. The most common reason for non-acceptance is that the notice is made too late. If the appeal is made too late, a party has lost the possibility of appeal.

The appeal must be made within 30 days from the time of the judgement in the DC. It may be sent by fax but not by e-mail.

For a special reason a party may demand that the time for appeal should be extended. This demand has to be made in 30 days to DC. Normally the reason is that the advocate in case is sick.

In the appeal which must be addressed to the Court of Appeal (CA), the following must be mentioned:

1) the judgement in question, the name of the DC etc.

2) the points or the part of the judgement which are the object of the appeal. Normally it is the whole judgement.

3) A demand concerning how the judgement should be changed.

4) Reasons or grounds for change.

5) A possible demand for an oral hearing.

If the appellant wants to give new evidence, not given in the DC, he must give a reason why it was not given already in the DC. Also, he must explain why the evidence should be permitted in the CA. The most common explanation is that the new evidence was not available in the DC because it was found later.

If the appellant wants to have an oral hearing he must explain why it should be done and must also state whether the parties will be heard in person and which witnesses, experts or other persons should give evidence.

The written appeal must contain the names of the parties and their legal representatives. Also the names of the advocates and their addresses must be included. The appeal must be signed either by the appellant or by his advocate.

In the CA in a civil case no new evidence is permitted unless it is proven that it was not possible to present the evidence already in the DC or there was a special reason not to present it in the DC. Very often the explanation is that the evidence not given was irrelevant but it became relevant when the DC against all doubts said so.

If the appeal does not conform with these requirements the CA demands the appellant complete the appeal in a given period of time. If the appellant refuses to do so, the case ends immediately.

The opposite party receives a copy of the appeal and the documents attached to it in order to reply to the appeal. This reply must contain a statement detailing whether the appeal is acceptable or not and reasons and grounds for that. The CA may continue the stage of preparation when necessary by asking questions or even arrange an oral preparatory hearing in order to clarify the questions in dispute.

The judgement of the CA may be based on the written material only or on an oral hearing. The CA investigates only that part that is mentioned in the appeal or in the reply. The CA may not go to look for the facts outside the parties’ claims. An oral hearing may not be used in cases when the reply agrees with the demands in the appeal, or when the appeal is obviously groundless or an oral hearing is obviously unnecessary. The best example of when an oral hearing is obviously unnecessary is when there is only a question about the interpretation of the law i.e. when both parties agree about all the facts but disagree what law should be applied or how it should be applied.

The oral hearing is unnecessary if the judgement is based on the credibility of the evidence given by witnesses or an inspection of premises done by the DC. The CA invites the parties to the oral hearing and informs them of the consequences of absence.

An oral hearing is conducted in the following way: the judgement of the DC is cited for those parts in question. After that the appellant states his demands and ground and the opposite party replies. Reading papers is not permitted. After the arguments, the written evidence is investigated. Thereafter the witnesses are heard. After all the evidence there will be the final discussion. The judgement is given 30 days after the oral hearing.
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