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INSOLVENCY IN TRANSNATIONAL CASES

EU Regulation 1346/2000

Bankruptcy (insolvency) is the legal status of the debtor that stays his payments and it opens a proceeding with a court decision. As a result, it differs from the individual enforcement as stated in the Civil Procedural Law. The bankruptcy (insolvency) law is a collective implementation proceeding aiming to meet all the claims of the debtor’s creditors.

In Greece, the Code de Commerce was initially in effect in 1978 and the entire third book of the Commercial Law (CL) was replaced by the Bankruptcy and Insolvency Law. The provisions that cover the bankruptcy field can be found scattered in the Civil and in the Civil Procedural Law.

New forms of an enterprise’s rescue plan were introduced with the articles 44-49 of the1892/1990 law:

a) An arrangement / compromise between the creditors and the undertaking,

b) The undertaking’s position under a liquidator and the special asset liquidation proceeding, which is widely used, aiming either to its entire sale by the liquidator through a public bid offering, or to the partial sale of the undertaking’s estate.

The Bankruptcy (insolvency) and Rescue proceeding, and especially the special asset liquidation proceeding, are separate processes and can be found in a state of general or expert.

In order for someone to be declared in a bankruptcy (insolvency) proceeding, certain conditions must be met (article 525 CL). These conditions were classified by the law science and the jurisprudence in two categories, the essential and the formal ones. Essential conditions are, on one hand, the verification of the debtor’s status as a trader (this process only applies to traders – natural persons or legal entities), and on the other hand to stay the payments of commercial debts or to suspend their payments. As a formal condition, a court decision is required in order to open the bankruptcy (insolvency) proceeding. The instrumentality of the insolvency’s essential conditions is decided in front of the court, and during the hearing process. 

The declaration in bankruptcy (insolvency) is caused, according to the article 528 CL:

a) With a creditor’s application, 

b) With a statement of the debtor- trader and 

c) Ex officio by the court.

The legal status of the court decision that opens the bankruptcy (insolvency) proceeding is declarative and creative, and creates, in effect, a legal status against every proceeding party. In the beginning, the court decision certifies and declares the incapability of the debtor to pay the creditors. However, at the same time, the debtor’s legal status is altered because it suffers personal sanctions while the bankruptcy proceeding opens and is conducting and thus constitutes a collective enforceability covering the debtor’s estate..

The court decision appoints the persons and their responsibilities over the debtor’s representation and control during the bankruptcy (insolvency) proceeding, appoints the judge that will act as a court reporter [oversees the bankruptcy (insolvency) proceeding, decides upon the relevant cases and chairs the creditors’ assemblies), appoints the provisional liquidator and orders the convocation of the creditors’ assembly in order to opine over the permanent liquidator’s appointment.

The liquidator is the central figure of the bankruptcy (insolvency) proceeding because he/she is assigned with the administration of the debtor’s estate.

The bankruptcy proceeding has essential results, not only against the debtor that bankrupted but, also, against other persons, for example the lenders, the co-lenders, the guarantors and his spouse. Moreover, certain consequences are reported in legal actions covering the debtor’s assets, that took place in certain periods, as far as it concerns third parties’ claims over the debtor’s assets and pending reciprocal contracts during the bankruptcy (insolvency) proceeding.

The aim of the bankruptcy (insolvency) proceeding is the set-off of the creditors claims through the liquidation of the debtor’s assets. This principle, in effect, is not totally implemented. The secured creditors in rem and the specially privileged lenders receive payments in prior of the rest of the creditors and what remains from the debtor’s assets covers the claims of the unsecured creditors. The need for this preferential treatment is imposed by the necessity to protect the overall credit economy.

 The payments of the creditors’ claims and the completion of the bankruptcy (insolvency) proceeding can be achieved in two ways: either through an arrangement / compromise between the debtor and the creditors (which have secured their claims), or through liquidation of the debtor’s assets (only if no compromise has been achieved).

Trade’s international status is also transferred to the bankruptcy (insolvency) proceeding. Nowadays, the trader, on one hand has the capability of acquiring financial assets situated in different countries, and on the other hand pays creditors of various nationalities. Therefore, if this trader stays his payments, the questions arising from this situation are related to the international jurisdiction of the country that will open the bankruptcy (insolvency) proceeding, the applicable law regarding the conditions and the consequences of the bankruptcy (insolvency) proceeding; Furthermore, in which countries these consequences can be extended when the proceeding opens in another country, whether the bankruptcy proceeding can be unified (principles of unity and universality) or the location of the assets in more that one state imposes, respectively, the opening of more proceedings of bankruptcy (insolvency) (principles of multiplicity and territoriality).

The European Union, by issuing the regulation 1346/2000, established a coordinative system of the insolvency proceedings that is in effect since the 31-5-2002.

Main objective of this regulation is the lack of motives for the parties (that is to say, the undertaking that it has been declared in bankruptcy, in other words the debtor and its creditors) to transfer their assets or their legal disputes from one member-state to another, in order to enjoy a more favourable treatment.

In order to achieve this objective, the regulation cites common rules regarding the jurisdiction, the court decisions’ recognition and the applicable law, as well as an obligate co-ordination of the proceedings between the member-states.

This regulation is applied in the insolvency proceedings and includes:

A) The collective character of the insolvency proceedings, the examination of all the creditors’ claims/rights simultaneously and, consequently, the stay of the individual prosecutions.

B) The debtor’s insolvency when the incapability of paying his/hers financial obligations is verified.

C) The debtor’s bankruptcy divestment when the liquidator administers the debtor’s estate.

D) The process of appointing the liquidator.

The courts of the member-state, where “the centre of the debtor’s main interests” is situated, have the jurisdiction to open the insolvency proceeding. Regarding the commercial undertakings, the registered office of the company is considered as the centre of its primary interests.

Afterwards, secondary (local) proceedings of insolvency may open for the winding-up of the debtor’s assets situated in another member-state. The proceedings that take place in various member-sates demand co-ordination, especially via the continuing cooperation of the appointed liquidators.

Finally, judgements handed down by a court whose decision concerning the opening of proceedings is directly recognised in other member-states with no other formalities.

The provisions of this regulation are applied immediately in all the member- states, with the exception of Denmark, and only for insolvency proceedings opened after its entry into force (that is on 31st of May 2002). Insolvency proceedings concerning insurance undertakings, credit institutions, investment undertakings holding funds or securities for third parties and collective investment undertakings are excluded from the provisions of this regulation.
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