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A. JURISDICTION OF COURTS 

Bearing in mind the EU treaty, aiming to achieve freedom, safety and justice within its territory and in order to ensure the free movement of individuals, the EU Council saw as essential the establishment of certain policies in the field of juridical collaboration in civil cases. 

The 44/2001 EU’s Council Regulation related to the international jurisdiction, the recognition and the implementation of decisions in civil and commercial cases, replaces and amends the Brussel’s Convention, citing that their recognition and their enforcement have to be determined by a mandatory and applicable communal law in order to achieve the aim of decisions’ free circulation. 

The rules of jurisdiction should present a high degree of predictability and be based on the general jurisdiction principle of the defendant’s domicile residence and always be in effect, apart from certain concrete cases where the sub judice justifies another related factor. Also, the present regulation does not include tax, customs or administrative cases. 

Exceptions that allow the defendant to be sued in a member state, different from that of his residence, succinctly are:      

1) The differences that arise from conventions 

2) The differences related to the maintenance obligations 

3) In matters relating to tort, delict and quasi-delict 

4) In cases of proceedings regarding civil claim for damages or restitution 

5) For differences arising out of the operations of a branch, agency or other establishment 

6) As settler, trustee or beneficiary of a trust created by the operation of a statute.

7) As regards a dispute concerning a payment, remuneration claimed in respect of a salvage of a cargo or freight.  

Apart of the above, there are three fundamental exceptions concerning: 

· Cases of insurances 

· Consumers conventions 

· Individual employment conventions based primarily upon the protection of the weaker party, in order to insure the free movement of the persons within the EU boundaries, a EU main aim.

The regulation also cites certain provisions regarding the exclusive international jurisdiction without taking into account the defendant’s residence in cases involving: 

1) rights in rem in immovable property or tenancies of immovable property;

2) proceedings, which have as their object the validity of the constitution, the nullity or the dissolution of undertakings or other legal persons or associations of natural or legal persons;

3) proceedings, which have as their objects the validity of entries in public registers;

4) proceedings concerned with the registration or validity of patterns, trademarks, designs or other similar rights;

5) proceedings concerned with the enforcement of judgments.

Finally, the court of a member state ascertains ex officio the lack of its international jurisdiction, provided that it is called to rule whether the court of another member state has exclusive international jurisdiction. Moreover, the regulation cites the relevant procedures if concurrent proceedings open in two member states. In this case a basic criterion is the priority that should be given to the court which first dealt with the case. The interpretation of “dealt” is a subject for speculation and at this stage it is unclear whether it means: (a) submission or (b) service of documents or (c) hearing.

With regard to the above-mentioned cases cited by the regulation, Greek legislation has a lot of provisions of exclusive jurisdiction as they are coded in the Civil Procedural Law, and are: 

1) Permanent and temporary residence

2) Legal persons and unions

3) Lawyers

4) Corporate differences        

5) Locality of real estate 

6) Heritage 

7) Legal act 

8) Counter-claim

9) Penal offence 

10)  Joint action 

11)  Defendant’s domicile special jurisdiction of matrimonial matters

12)  Defendant’s domicile special jurisdiction of property 

Greek legislation determines that in concurrent proceedings in different courts, the applicant has the right to choose the court of jurisdiction or, setting as priority, the time the act is lodged between them.

B. RECOGNITION AND IMPLEMENTATION

According to the present regulation, the term “judgment” is defined as every ruling issued by the court, concerning decisions, order, execution order and is recognized by the other member states without any further procedures.

A judgment is not recognized if: 

1) The recognition is contrary to the public order of the recognition state

2) The introductive document of trial is not delivered to the defendant in absentia in time or in such a way that he/she can defend him/herself 

3) It is irreconcilable with a judgment that has been issued between the proceeding parties and with the same object and cause in a prior time. 

Furthermore, if a decision is applied for recognition in the court of another member state, this court can suspend the process in case this decision is contested by judicial means.  

With regard to the implementation of decisions, the regulation cites that decisions which are issued and are enforceable in a member state can be executed in another member state only if the executing member state has declared them as enforceable. The United Kingdom is exempted since decisions are executed only if they are registered for implementation in the corresponding department. 

Jurisdiction is determined by the defendant’s residence or by the location of the execution, whilst the application is submitted according to the legislation of the executing member state. The decision, which recognizes its enforceability in another member state, can be legally contested by the proceeding parties according to the legislation of the executing member state. In addition, enforceability includes the potential of taking protective measures. The regulation defines that the applicant can open the proceeding of the decision’s enforceability only for certain parts.

Greek legislation, according to article 905 of the Civil Procedural Law, cites that a Court can order the execution of a foreign title, declared as enforceable by the First Instance Court of the defendant’s residence, under the provisions of the International Conventions; if there is no address available for the defendant, the First Instance Court of the state capital can declare it enforceable provided that it is not contrary to the local customs or public order.

Even though this procedure seems relatively simple, the regulation does not lift all the obstacles of the judicial decisions’ free circulation in the EU and retains in force intermediary measures that are still extremely restrictive. The European Commission’s Regulation 159//18.4.2002 (for the establishment of an enforceable title for not disputed claims), proposed the abolition of the controls and the remaining intermediary measures in the state of execution, as a pre-supposition, for the execution, in this state, of all decisions that have been issued and not contested from the defendant by any legal means, regarding the substance or the amount of the payment. This constitutes an intermediary measure that it is also difficult to be applied since the claim’s significance of contestation or not is imperceptible.

The ultimate objective should be the abolition of each process that is required for the decision’s enforceability in civil and commercial affairs. Towards this direction, a harmonised form of decision for all the member states’ Courts would be a helpful step forward, taking into account the maintenance of indigenous elements of each member state (historical, customary, etc), mentioning, in the beginning of the decision’s enforceability, that it is judged “in the name of the European Union”.
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