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CONCLUSIONS
 

Although the idea of a European judicial area first appeared in 1986 in the Single European Act, judicial cooperation in civil and criminal matters was introduced by Title VI of the Maastricht Treaty in 1993. The Amsterdam Treaty took judicial cooperation in civil matters one step forward by linking it to the free movement of persons. The main objective of this European legal area is to simplify the legal environment which exists in the European Union. In its Article 65 TEC the new Treaty of Nice provides for the adoption of the procedure laid down in Article 251 TEC (co-decision procedure) as soon as it enters into force as regards judicial cooperation in civil matters with the exception of family law.

In the past, judicial cooperation in civil matters largely took the form of conventions. As early as 1957, Article 293 (formerly Article 220) of the Treaty of Rome gave Member States the option of acting within the European Community to simplify the formalities governing the reciprocal recognition and enforcement of judicial decisions.

The Conventions of Brussels (1968) and Lugano (1988) were concerned with jurisdiction and the enforcement of judgements in civil and commercial matters. In 1980 the Rome Convention established the law applicable to contractual obligations. These conventions were supplemented in 1995 by the Convention on insolvency proceedings in the Community, in 1997 by the Convention on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters and in 1998 by the Convention on jurisdiction and the recognition and enforcement of judgements in matrimonial matters. With the exception of the Rome Convention, these conventions were the subject of proposals adopted in the course of 2000, inter alia:

· Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings ; 

· Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters; 

· Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility for children of both spouses. 

In December 2000 the Council approved Regulation (EC) No 44/2001 (Brussels I Regulation), thereby incorporating the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters into Community law.

In their Vienna action plan on an area of freedom, security and justice (December 1998), the Council and the Commission drew up a schedule of measures for implementing the Amsterdam Treaty. The main objective of judicial cooperation in civil matters is to improve collaboration between Member States' authorities in order to make life easier for European citizens, whose mobility is furthermore encouraged by development of the principle of freedom of movement. The measures planned for the next two years include the modernisation of the existing conventions (Brussels, Lugano and Rome), the preparation of an instrument on the law applicable to non-contractual obligations and the creation of a European judicial network modelled on the one that already exists for criminal matters. 

In the longer term (five years), there are plans to draft new legal instruments governing, among other things, the law applicable to divorce, jurisdiction and the law applicable to matrimonial property regimes and to succession, and the compatibility of civil procedures. In addition, a survey will be made of the rules of civil procedure which have cross-border implications, and resources will be devoted to increasing cooperation between courts on obtaining evidence and developing mediation, especially for family conflicts. The purpose is to ensure better legal certainty and equal access to justice, which means that the competent court and the law applicable must be easy to identify and judgements and procedures must be speeded up.

The conclusions adopted by the Tampere European Council (15-16 October 1999) were based on the idea that individuals and businesses should not be prevented or discouraged from exercising their rights by the incompatibility or complexity of legal and administrative systems in the Member States. 

Point 34 of those conclusions, referring in particular to cooperation on civil matters, states that: "As a first step these intermediate procedures should be abolished for titles in respect of small consumer or commercial claims and for certain judgements in the field of family litigation... Such decisions would be automatically recognised throughout the Union without any intermediate proceedings or grounds for refusal of enforcement."

The principle of mutual recognition of decisions taken by the competent national authorities is considered the cornerstone of judicial cooperation within the Union. (point 33 of the conclusions of the Tampere European Council). The aim is still to create a judicial area within which a special procedure will no longer be required in the Member State of enforcement before proceeding to enforcement itself. With a view to making this ambitious project a reality, on 30 November 2000 the Council approved a programme of measures designed to abolish the exequatur procedure in civil and commercial law. In addition, in July 2000 France presented an initiative designed to facilitate cross-border rights of access to children of divorced or separated couples.

The Council is also invited to establish minimum standards ensuring an adequate level of legal aid as well as common procedural rules for simplified and accelerated cross-border litigation on small claims and on uncontested claims.

At the same time, the European Council has called on the Commission, in cooperation with organisations such as the Council of Europe, to launch an information campaign on judicial cooperation within the Union and on the legal systems of the Member States. It also calls for the establishment of an information system by a network of competent national authorities.

Judicial network in civil and commercial matters

The network aims to simplify the life of citizens facing cross-border litigation by improving the judicial cooperation mechanisms between the Member States in civil and commercial matters, and to facilitate citizens' access to justice in civil or commercial litigation with a cross-border impact, by providing them with practical information.

Council Decision of 28 May 2001 establishes the European Judicial Network in civil and commercial matters. The Council Decision recognises that the gradual establishment of an area of freedom, security and justice and the proper functioning of the internal market requires effective judicial cooperation between the Member States in civil and commercial matters to be improved, simplified and expedited. The aim of the Commission's Decision is to implement this objective, the importance of which was recognised in the Council and Commission action plan of December 1998 and the Tampere European Council of October 1999. 

The decision provides for the establishment of a European Judicial Network in civil and commercial matters, composed of central contact points designated by the Member States and, if appropriate, a limited number of additional contact points; other members of the Network including the authorities with responsibility under Community or international law for judicial cooperation between the Member States, liaison magistrates and other authorities (having responsibility in the field of judicial cooperation in civil and commercial matters) whose membership of the Network is considered to be useful by the Member States. The Member States notify the names and addresses of the contact points and the other members of the Network to the Commission. In this Decision "Member State" means any Member State except Denmark. 
The Network has two specific tasks: to facilitate judicial cooperation between the Member States in civil and commercial matters; and to establish an information system for the public. More specifically, the aim of the Network is to remove any practical barriers which citizens involved in civil or commercial cases with a cross-border impact may come up against; to improve the implementation of Community instruments or conventions in force between two or more Member States; and to provide information to the public, thus facilitating access to the Member States' judicial systems. To this end, the Network facilitates contacts between the authorities of the Member States, organises periodic meetings and establishes a system of information for the public on judicial cooperation in civil and commercial matters and the legal systems of the Member States.
The contact points play a key role in the Judicial Network: they provide all the necessary information, facilitate the processing of requests for judicial cooperation, seek solutions to any difficulties that arise and assist with the preparation and updating of the information system for the public. They also maintain close contacts with the authorities involved in judicial cooperation in civil and commercial matters under the Community or international instruments in force. The contact points meet at least three times once a half year to exchange information and experiences, identify problems and best practices, and determine guidelines for establishing the information system. The number of representatives attending these meetings cannot exceed four per Member State. More general meetings, open to all members of the Network, will be convened on an ad hoc basis. The Commission, the Council Presidency and the Member States will decide together on the maximum number of participants at each meeting. The Commission, in conjunction with the Council Presidency and the Member States, will be responsible for the organisation and follow-up of the two types of meeting (preparing the draft agenda and the draft record etc.) and will chair and provide secretarial services for them.
Outside the meetings, the contact points are able to exchange information via a secure limited-access system set up by the Commission. An information system based on the Internet for the general public will be gradually put in place. The Commission will be responsible for managing this information system. The system will give access to information concerning the measures in force, case law, the legal and judicial systems of the Member States and cooperation in civil and commercial matters. The system will contain practical information sheets for the public. These practical sheets (procedures for bringing cases to court, access to legal aid, appeal possibilities, etc.) will be drawn up by the contact points for each Member State and communicated to the Commission, which is responsible for translating them and installing them on the Network's site. It will also provide additional information on the procedures in force at Community level. If information needs changing, the contact points in the Member States will inform the Commission. No later than 1 December 2005 and every five years thereafter, the Commission will submit a report on the implementation of the decision to Parliament, the Council and the Economic and Social Committee. Where necessary, the Commission will propose amendments to this Decision. 

Jurisdiction, recognition and enforcement of judgments in civil and commercial matters

What is the problem? To force your debtor to pay up after a decision from your national courts, you will have to go to the enforcement authorities. They alone have the power to force the debtor to pay, calling on the forces of law and order if need be. The purpose of enforcement is generally to recover sums of money, but it may also be to have some other kind of duty performed (duty to do something or refrain from doing something). In practice, you need to have an enforceable document (a court judgment or a deed) if you wish to apply for enforcement. There are special rules for having a judgment given in another country declared enforceable (see under Community law). Enforcement as such for the recovery of sums of money will take one of the following forms:

· Attachment of goods - goods belonging to your debtor will be placed under the control of the courts and sold (public sale or auction) so that you can be paid back from the proceeds;

· Attachment of bank assets – the debtor’s account is blocked (seizure of assets) and the credit balance is seized;

· Assignment of earnings – part of your debtor’s wages or salary can be seized and you will be paid from it;

· Execution against real property, whereby the debtor is evicted from property, which is confiscated and sold (at auction) to pay the creditors.

You must remember that there are certain categories of assets and claims that cannot be attached (clothing, food, certain items of furniture, a part of the salary) so that debtors and their family can still enjoy a reasonable standard of living.


The European Council has responded to this need via Council Regulation (EC) No 44/2001, of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [Official Journal L 12 of 16.01.2001].

The objective of the Council Regulation is to determine the international jurisdiction of the courts in the Member States that are bound by the Regulation and to facilitate recognition and introduce an expeditious procedure for securing the enforcement of judgments, authentic instruments and court settlements.

The Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters was concluded on 27 September 1968 [Official Journal C 189, 28.07.1990]. The rules of the Convention were extended to the States belonging to the European Free Trade Association by the Lugano Convention, signed on 16 September 1988. The Brussels Convention was extended successively to all the new Member States of the European Union and, most recently, by the Accession Convention of 29 November 1996 to Austria, Finland and Sweden [Official Journal C 15 of 15.01.1997]. A consolidated version of the Convention was published in 1998 [Official Journal C 27 of 26.01.1998].

At its meeting on 4 and 5 December 1997, the Council instructed an ad hoc working party composed of representatives of all the Member States and the EFTA States to undertake work on the parallel revision of the Brussels and Lugano Conventions. On 26 November 1997 the Commission adopted a communication "Towards greater efficiency in obtaining and enforcing judgments in the European Union" [COM(97) 609 final - Official Journal C 33 of 31.01.1998]. It presented a proposal for a Convention to replace the Brussels Convention and proposals for two Protocols. The communication also sought to launch a debate and generate reactions and suggestions from all the interested parties on possible European Union action to secure access for litigants to efficient, swift and inexpensive justice.

Work on the revision of the Brussels and Lugano Conventions led to political agreement in the Council on 27 May 1999. The proposal for a Regulation took account of the entry into force of the Amsterdam Treaty and the inclusion of judicial cooperation in civil matters within the Community framework. Following the political agreement reached at the Justice and Home Affairs Council on 30 November 2000, the Council formally adopted the Brussels I Regulation. As provided for in Article 3 of the Protocol on the position of the United Kingdom and Ireland, annexed to the Treaty on European U and the Treaty establishing the European Community, these two countries have indicated their wish to take part in the adoption and application of the Regulation. As provided for in Articles 1 and 2 of the same protocols, Denmark will not take part in the adoption of the Regulation which will not, therefore, be binding upon Denmark and is not applicable to it. The relations between Denmark and the other Member States bound by the Regulation will be governed by the Brussels Convention and the 1971 Protocol.
The Regulation applies in civil and commercial matters excluding revenue, customs or administrative matters. It does not apply to: 
· the status or legal capacity of natural persons, matrimonial matters, wills and succession; 

· bankruptcy; 

· social security; 

· arbitration. 

The basic principle is that jurisdiction is exercised by the Member State in which the defendant is domiciled, regardless of his or her nationality. Domicile is determined in accordance with the domestic law of the Member State where the court has been seized. In the case of legal persons or firms, their domicile is determined by the country where they have their statutory seat, central administration or principal place of business. In the case of trusts, domicile is defined by the judge of the Member State whose court has been seized; the court applies its rules of private international law. The Brussels Convention will continue to apply to Member States bound by the Convention that are excluded from the new Regulation. In addition, the Regulation will not affect  rules governing jurisdiction and recognition of judgments contained in specific Community instruments; and rules contained in conventions relating to specific matters to which Member States are party. 

In addition, the Regulation makes provision for the specific procedural rules of certain Member States to be taken into account and their specific situation taken into consideration for a transitional period. 

The Regulation proposes alternative rules of jurisdiction with respect to:

· matters relating to contracts (excluding contracts of employment); 

· matters relating to maintenance; 

· matters relating to tort, delict or quasi-depict; 

· a civil claim for damages or restitution following an infringement; 

· the operations of a branch, agency or other establishment; 

· payment of remuneration claimed in respect of the salvage of a cargo or freight. 

Similarly, there are provisions for rules regarding co-defendants, actions on a warranty or guarantee or other third party proceedings, counterclaims and matters relating to a contract if the action may be combined with an action relating to rights in immovable property.

Special rules are laid down regarding:

· matters relating to insurance; 

· consumer contracts; 

· individual contracts of employment; 

· exclusive jurisdiction; 

· prorogation of jurisdiction; 

· provisional and protective measures. 

The Regulation includes the basic lis pendens and related actions machinery and determines the date on which an action is "pending" for the purposes of the Regulation. Where actions come within the exclusive jurisdiction of several courts, the court first seized will have jurisdiction. The Regulation aims to simplify the formalities for recognition and swift enforcement of any judgment delivered by a court in another Member State by a simple and uniform procedure. It lays down the principle of automatic recognition of judgments given in the European Community without any special procedure. If a party against whom judgment has been given contests recognition, provision is made for a special procedure to be followed in order to obtain a declaration of enforceability of a judgment delivered in another Member State. The procedure is unilateral initially and is very efficient and quick. The court or competent authority designated by each Member State to examine applications (a list is annexed to the Regulation) simply makes a formal check of the documents accompanying the application. A model certificate containing all the information needed for a rapid decision on recognition or enforcement is annexed to the Regulation (no additional legalisation in respect of documents is required).

An appeal may be lodged by one of the parties before one of the courts listed in the annex to the Regulation. It relates solely to enforcement of the judgment. The proposal clearly states that the sole ground for non-recognition or non-enforcement is where recognition or enforcement is manifestly contrary to public policy. No security, bond or deposit may be required of a party who applies for enforcement of a judgment given on the ground that he is a foreign national or that he is not resident in the Member State in which enforcement is sought.

A number of relevant instruments were passed after the Regulation:

· Corrigendum to Council Regulation (EC) No 44/2001, of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [Official Journal L 307 of 24.11.2001];
· Declaration of the United Kingdom (Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters) [Official Journal C 13 of 16.01.2001]; 
· Council document 7998/2000 of 19 April 2000 states that decisions taken by an authority in Gibraltar must be directly enforced by a court or other enforcement authority in another Member State in accordance with the relevant provisions of the Regulation. In accordance with the Council text cited above, documents containing such decisions will be certified as authentic by the United Kingdom Government/Gibraltar Liaison Unit for EU Affairs of the Foreign and Commonwealth Office based in London. To this effect the authority in Gibraltar will make the necessary request to the Unit. Certification will take the form of a note;
· Draft programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters [Official Journal C 12 of 15.01.2001];
· On 3 May 2002 the Commission presented a proposal for a Council Regulation on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility. Once adopted, this proposal will amend Article 5(2) of Council Regulation (EC) No 44/2001 to ensure that a court can assume jurisdiction in matters related to maintenance in all cases where these are ancillary to proceedings concerning matters of parental responsibility.

· Commission Regulation (EC) No 1496/2002, of 21 August 2002 amending Annex I (the rules of jurisdiction referred to in Article 3(2) and Article 4(2)) and Annex II (the list of competent courts and authorities) to Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters [Official Journal L 225 of 22.8.2002];
· The Netherlands has notified the Commission of an amendment to the rules of jurisdiction set in Annex I and to the list of competent courts and authorities set out in Annex II and Germany has notified the Commission of an amendment to the list of competent courts and authorities set out in Annex II. Regulation (EC) No 44/2001 has had to be amended accordingly;
· Initiative of the Kingdom of the Netherlands with a view to the adoption of a Council Regulation amending Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [Official Journal C 311, 14.12.2002]; 
· Regulation (EC) No 44/2001 provides for rules on jurisdiction in matters relating to individual contracts of employment. Article 20 of that Regulation provides for a rule on jurisdiction for proceedings brought by the employer. Due to difficulties that have arisen in trans-border labour relationships, it has become necessary to amend Article 20. The employer is given the option to bring proceedings in the courts for the place where the employee habitually carries out his work or, if the employee does not habitually carry out his work in any one country, in the courts for the place where the business which engaged the employee is situated.
Jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility

Divorce is not just about getting separated. Divorce dissolves the marriage bond and the matrimonial property scheme, which may have several legal consequences. In most Member States, therefore, divorce must be granted by a judicial authority, which will also decide, where applicable, on questions of parental responsibility, the division of property and the dissolution of the matrimonial property scheme, maintenance to be paid by one spouse to the other or to children.

Divorce may be requested by both spouses (divorce by mutual agreement or joint request) or by one of them. However, the practicalities of procedure and the admissible grounds for divorce vary from one Member State to another. Since 1 March 2001, divorces granted in one Member State have been more readily recognised in the others. The regulation governing recognition of divorce also contains provisions on the competence of the courts.

 
After divorce in order to compel maintenance payment you will have to take court action. The law requires members of the same family to provide mutual assistance on the basis of family solidarity: parents must feed, educate and maintain their children; in some Member States children must assist their parents in case of need; a divorced spouse is obliged to pay maintenance to a former spouse who has custody of their children. This obligation is generally discharged by a monthly payment known as maintenance. The court fixes the amount of the payment and the conditions for its variation but it may exempt a parent from that obligation if he or she undertakes to house, feed and maintain a child. In principle, maintenance payments are personal and cannot be transferred to anyone else. 
If maintenance payments are in arrears you can immediately take court action to enforce payment. In some Member States you can request an attachment order for the amount of maintenance against sums payable to the debtor by other persons (e.g. an employer or a bank). If civil enforcement proceedings do not produce the desired result, in some circumstances you may be entitled to apply to the court to have the maintenance collected through the national revenue authorities. Lastly, some Member States have public funds available if a maintenance creditor fails to pay.

In order to facilitate transnational divorces and cross-border cases of parental responsibility and maintenance, the Council introduced Council Regulation (EC) No 1347/2000 of 29 May 2000 on the jurisdiction, recognition and enforcement of judgements in matrimonial matters and in matters of parental responsibility for joint children [Official Journal L 160 of 30.06.2000]. The aim of the Regulation is to standardise the rules of private international law in the Member States relating to jurisdiction and to improve the recognition and enforcement of judgments in relation to dissolution of the marriage link and custody of joint children.
On 28 May 1998, the Member States signed the Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Matrimonial Matters (known as the "Brussels II Convention") and the Protocol on its interpretation by the Court of Justice (Official Journal C 221, 16.07.1998). Explanatory reports on the Convention and the Protocol were approved on the same day. The Convention has not been ratified by the Member States. This Convention extends the 1998 Brussels Convention to cover matrimonial matters, so far excluded from the scope of cooperation between Member States. In encouraging the free movement of persons, the development of the internal market is increasing the establishment of family ties between people of different nationalities or who are resident in different Member States. This has prompted a growing need to speed up matrimonial procedures and ensure legal certainty in matters of jurisdiction.

The Amsterdam Treaty changed the legal basis for judicial cooperation in civil matters, which has now been incorporated into the EC Treaty (Article 65). The Convention has been converted into a Community instrument (regulation) to ensure that it is implemented quickly and to overcome the practical difficulties encountered by citizens in their daily lives. A regulation was preferred to a directive because it enables strictly defined and harmonised rules to be applied quickly. Furthermore, it incorporates the content of the Convention, thereby ensuring continuity.

The Regulation covers civil proceedings relating to divorce, legal separation and annulment of marriage, and matters concerning parental responsibility for children of both spouses when the matrimonial proceedings take place. Jurisdiction in matters relating to divorce, legal separation or annulment of marriage is determined according to the country of residence of one or both spouses or according to their nationality. The competent court also has jurisdiction in all matters concerning parental responsibility over a child of both spouses, if the child is resident in that Member State. Where this is not the case, the same court may have jurisdiction in certain circumstances. 

Where a case is brought in a Member State, the court concerned determines whether it has jurisdiction by reference to the criteria set out in the Regulation. In the event of default of the respondent, it must also check that the latter was notified officially of the proceedings. If such notification has had to be sent abroad, the rules set out in the Regulation on the service in Member States of documents in civil or commercial matters apply. Where parallel cases are brought in different Member States, the second court seized waits for the first court seized to accept jurisdiction, then declines jurisdiction in favour of that court. In urgent cases it may take provisional or protective measures. 

Judgements in matrimonial matters or in matters of parental responsibility delivered in one Member State are recognised in the other Member States without any particular formalities, and no procedures are required for the updating of civil status documents. There is provision for the non-recognition of a judgement in matrimonial matters or in matters of parental responsibility on certain grounds, but a judgement may not be reviewed as to its substance in any circumstances.
A judgement on the exercise of parental responsibility in respect of a child of both parties may be declared enforceable in a Member State at the request of an interested party (also in the different regions of the United Kingdom after being registered for enforcement). A decision on an application for a declaration of enforceability may be appealed against.

After its entry into force, this Regulation replaces the existing conventions between the Member States and take precedence over the international conventions on the same subject. Finland and Sweden, however, may, if they wish, continue to apply the Agreement of 6 February 1931 between Denmark, Finland, Iceland, Norway and Sweden concerning marriage, adoption and custody. The agreements between Portugal, Italy and Spain and the Holy See are also respected. Two or more Member States may conclude conventions to amplify the Regulation. These are then notified to the Commission. 

The provisions of Title IV of the EC Treaty (visas, asylum, immigration and other policies related to free movement of persons) are not applicable to Ireland, the United Kingdom and Denmark. Ireland has, however, decided to participate in this Directive, while the United Kingdom and Denmark have not yet given their decision. 
On 3 July 2000, the French Republic presented an Initiative with a view to adopting a Council Regulation on the mutual enforcement of judgements on rights of access to children [Official Journal C234, 15.08.2000]. Sweden and Finland issued a Declaration pursuant to Article 36(2)(a) of Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and recognition and enforcement of judgements in matrimonial matters and in matters of parental responsibility for children of both spouses (Official Journal L 58, 28.02.2001). Sweden and Finland declared that the Convention of 6 February 1931 between Denmark, Finland, Iceland, Norway and Sweden comprising private international law provisions on marriage, adoption and guardianship (known as the "Nordic Convention on Marriage"), together with its Final Protocol, will apply in full in relations between Sweden and Finland in place of Regulation (EC) No 1347/2000, as from the date on which the agreement of 6 February 2001 on the amendment of the Nordic Convention enters into force between Finland and Sweden.
Commission Regulation (EC) N° 1185/2002 amends the list of competent courts in Annex I to Council Regulation (EC) N° 1347/2000 of 29 May 2000 on jurisdiction, the recognition and enforcement of judgements in matrimonial matters and in matters of parental responsibility for children of both spouses [Official Journal L 173 of 03.07.2002].
On 3 May 2002, the Commission submitted a proposal for a Council Regulation concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility repealing Regulation (EC) No 1347/2000. This is Proposal for a Council Regulation concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility repealing Regulation (EC) No 1347/2000 and amending Regulation (EC) No 44/2001 in matters relating to maintenance [COM(2002) 222 final - Official Journal C203, 27.8.2002, p. 155]. In this proposal, the Commission aims to bring together in a single document provisions on divorce and parental responsibility, proposing automatic recognition of decisions on access, among other things. 
The objective of the proposal is to standardise the Member States' rules of private international law concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility; to create a single instrument on divorce and parental responsibility with a view to facilitating the work of judges and practitioners when dealing with questions on parental responsibility; to facilitate the exercise of cross-border visiting rights; to combat the abduction of children in the European Union.

The Commission attaches priority to the child's right to maintain normal relations with both parents. The child will have the right to make his or her views known on all aspects of parental responsibility, having regard to his or her age or degree of maturity. The proposed Regulation is to apply to civil proceedings relating to divorce, separation and marriage annulment, as well as judgments on parental responsibility. Parental responsibility refers to the full set of rights and obligations in relations to a child and its property. There remains an exclusion for maintenance proceedings, which are covered by Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. Denmark is not included in the field of application of the proposed Regulation. 

The proposal establishes a full system of rules on jurisdiction. As regards divorce, it takes over the rules on jurisdiction of Council Regulation (EC) No 1347/2000. The basic rule on jurisdiction is the habitual residence of the child. But there are exceptions. In certain cases of relocation, that is of a lawful change of residence of a child, jurisdiction will remain for some time with the Member State of the former residence of the child. Moreover, the spouses may accept the jurisdiction of the divorce court to also decide on parental responsibility over their common children. The parents may also agree to bring the case before the courts of a Member State with which the child has a substantial connection. Such a connection may, for instance, be based on the habitual residence of one of the holders of parental responsibility or on the nationality of the child.

Where a child's habitual residence cannot be established, then the Member State of the child's presence will assume jurisdiction by default. Where it is not possible to define jurisdiction on the basis of the specific provisions laid down by the Regulation, each Member State may apply its national legislation. And the case may be referred to the court best placed to hear the case in exceptional circumstances where this is in the best interests of the child.

The courts are required to verify of their own motion whether they have jurisdiction for the purposes of this proposal. Where a court of a Member State is seized of a case over which it has no jurisdiction, it must declare of its own motion that it has no jurisdiction. Where proceedings are brought against a respondent who is habitually resident in another Member State, the courts must verify whether the respondent received the document instituting the proceedings in sufficient time to enable him to arrange for his defence. The courts may take interim measures of protection relating to persons and property in urgent cases.

The proposal lays down rules on child abduction. The purpose is to combat child abduction in the European Union. A holder of rights of custody may apply for the return of an abducted child to the central authority of the Member State to which the child has been abducted. He may also apply to the courts. The general rule of jurisdiction is that the courts of the Member State in which the child was habitually resident immediately before the abduction continue to have jurisdiction. The courts may take a protective measure not to return the child if there is a grave risk that return would expose the child to physical or psychological harm or the child objects to being returned and has attained an age and degree of maturity at which it is appropriate to take account of his or her views. The child is to be heard during the procedure, unless this appears inappropriate having regard to his or her age or degree of maturity. That measure may be superseded by a judgment on custody issued by the courts of the Member State where the child resided before the abduction. The courts of the Member State of the child's habitual residence must remain in contact, directly or through the central authorities, with the court that took the protective measure not to return the child for purposes of monitoring the child's situation.

The proposed rules on recognition and enforcement take over those of Council Regulation (EC) No 1347/2000. The proposal provides that a judgment given in a Member State shall be recognised in the other Member States without any special procedure being required and confines the grounds on which recognition of a judgment relating to matrimonial matters and matters of parental responsibility may be refused to the following:

· recognition is manifestly contrary to public policy; 

· the respondent was not served with the document which instituted the proceedings in sufficient time to enable the respondent to arrange for his or her defence; 

· recognition is irreconcilable with another judgment. 

For judgments in matters of parental responsibility there are two further grounds for non-recognition:

· the child was not given an opportunity to be heard; 

· a person claims that the judgment infringes his or her parental responsibility, if it was given without such person having been given an opportunity to be heard. 

A judgment on the exercise of parental responsibility will be enforced in another Member State when, on the application of any interested party, it has been declared enforceable there (and where applicable has been registered for enforcement in the relevant part of the United Kingdom). The decision on the application for a declaration of enforceability may be appealed against by either party. 

Annexes 1 and II to the Regulation list the courts that may be applied to for a declaration of enforceability and the courts that can be applied to for a review of such declarations. The competent court or authority of a Member State where a judgment was given must, at the request of any interested party, issue a certificate using the standard form set out in Annex IV (judgments in matrimonial matters) or in Annex V (judgments on parental responsibility). All decisions concerning visiting rights and return of children taken in accordance with the Regulation will be automatically recognised and enforced in all the Member States without the need for special procedures (abolition of exequatur), provided they are accompanied by a certificate. Standard forms for certificates concerning visiting rights and return of children is set out in Annexes VI and VII). 

The enforcement procedure will be governed by the domestic law of the Member State of execution. A distinction has to be made between decisions acknowledging rights of access and decisions organising the exercise of such rights. The courts in the Member State of enforcement can determine practical arrangements for exercising the right of access in full compliance with the basic elements of the decision that confers the right.

Each Member State is to designate a central authority to exercise several functions:

exchange information on national legislation and procedures; take measures for locating and returning the child; provide information and assistance to holders of parental responsibility seeking to recognise and enforce decisions; promote agreement between holders of parental responsibility through mediation or other means. The central authorities may use the European Judicial Network in civil and commercial matters. 

As a general rule the Regulation replaces the existing conventions between two or more Member States that concern the same matters, and it will prevail over certain multilateral conventions in relations between Member States that concern matters governed by the Regulation: the Hague Convention of 1961 (law applicable to protection of minors), the Hague Convention of 1970 (recognition of divorces), and the Hague Convention of 1980 (civil aspects of international child abduction). 

Special provisions are applicable to relations between Finland and Sweden and Denmark, Iceland and Norway as regards the application of the "Nordic Marriage Convention" of 6 February 1931; and relations between the Holy See and Portugal, Italy and Spain. 

Insolvency proceedings
Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings was introduced to improve and speed up insolvency proceedings having cross-border effects. 


The winding-up of insolvent companies, compositions and analogous proceedings are excluded from the scope of the 1968 Brussels Convention . Work has been carried out at various levels since 1963 with a view to formulating a Community instrument in the field. A convention on insolvency proceedings was concluded on 23 November 1995. One Member State failed to sign the convention within the time limit and it could not enter into force. The Amsterdam Treaty lays down new provisions for judicial cooperation in civil matters. It was on this basis that the Regulation on insolvency proceedings was adopted.

Cases of insolvency with cross-border effects affect the proper functioning of the internal market. With a view to developing more uniform procedures that will avoid incentives for the parties to transfer assets or judicial proceedings from one Member State to another in order to obtain a more favourable legal position ("forum shopping"), the proposed solutions rely on the principle of proceedings with universal scope, while retaining the possibility of opening secondary proceedings within the territory of the Member State concerned. It should be noted that one quarter of cases of insolvency in the European Union are associated with late payments. To combat this cause of bankruptcy, a proposal for a Directive was drawn up in 1998.

The Regulation applies to "collective insolvency proceedings which entail the partial or total divestment of a debtor and the appointment of a liquidator". It applies equally to all proceedings, whether the debtor is a natural person or a legal person, a trader or an individual. However, it does not apply to insolvency proceedings concerning insurance undertakings; credit institutions; investment undertakings which provide services involving the holding of funds or securities for third parties; collective investment undertakings. 

The Regulation defines a number of concepts, including the "liquidator", which is taken to mean "any person or body whose function is to administer or liquidate assets of which the debtor has been divested or to supervise the administration of his affairs". A list of these persons and bodies in each country is annexed to the Regulation. 

The courts with jurisdiction to open insolvency proceedings are those of the Member State where the debtor has his centre of main interests. In the case of a company or legal person, this is the place of the registered office (in the absence of proof to the contrary). Secondary proceedings may be opened subsequently to liquidate assets located in another Member State. In some cases, such proceedings may be opened before the main proceedings if the local creditors and the creditors of the local establishment request it or where main proceedings cannot be opened under the law of the Member State where the debtor has his main centre of interests. The law of the Member State in which proceedings are opened determines all the effects of those proceedings: the conditions for the opening of the proceedings, their conduct and their closure, and questions of substance (definition of debtors and assets, effects of proceedings on contracts, individual creditors, claims, etc.). 

There are provisions guaranteeing the main rights of creditors and sellers throughout the Community. Rights to immovable property are governed solely by the law of the Member State where the property is situated. Similarly, employment contracts and relationships, and the rights and obligations of parties to a payment or settlement system or to a financial market are governed solely by the law of the Member State which is applicable to them (for further details, see the Council Directive of 19 May 1998 on settlement finality in payment and securities settlement systems). 

Decisions by the court with jurisdiction for the main proceedings are recognised immediately in the other Member States without further scrutiny, except:

· where the effects of such recognition would be contrary to the State's public policy; 

· in the case of judgments which might result in a limitation of personal freedom or postal secrecy. 

However, restrictions on creditors' rights (a stay or discharge) are possible only in the case of those who have given their consent.

The liquidator appointed by a court with jurisdiction may adopt provisional and preservation measures, including with respect to assets located abroad. He may in particular have the debtor's assets removed and may bring any action to set aside which is in the interests of the creditors if assets were removed from the State of the main proceedings to another Member State after the opening of the proceedings. A creditor domiciled in the Community who obtains total or partial satisfaction of his claim on the assets belonging to the debtor must return what he has obtained to the liquidator. A consolidated account of dividends for the Community is drawn up to ensure that creditors receive equivalent dividends. A notice on the opening of proceedings must be published in any other Member States at the request of the liquidator if one of the establishments concerned is located in that Member State (publication of the decision opening the insolvency proceedings, registration in a public register). Publication may be mandatory, but in any event it is not a prior condition for recognition of the foreign proceedings.

Some of the persons concerned may not be aware that proceedings have been opened and act in good faith in a way that conflicts with the new rules (payment to the debtor when they should have made payment to the liquidator in another Member State). If such a payment is made before publication of the decision opening proceedings, the persons concerned are considered to have been unaware of the opening of proceedings. On the other hand, if a payment is made after publication of the decision, the persons concerned are assumed to have been aware unless there is proof to the contrary. 
The liquidator in the main proceedings has a dominant role in secondary proceedings: he may apply for the opening of secondary proceedings, propose a restructuring plan or composition, or apply for realisation of the assets to be suspended. Secondary proceedings are restricted to the assets of the debtor located in the other Member State. The applicable law is that of the Member State in which the secondary proceedings are opened. Proceedings may be opened by any person or authority authorised by that Member State or by the liquidator in the main proceedings. They are closed with the agreement of the latter. The various liquidators involved in the main proceedings and in secondary proceedings are duty bound to provide mutual information and to cooperate with each other. They keep each other informed, in particular regarding any claims which have been lodged.

Creditors may lodge their claims in writing in the main proceedings and in any secondary proceedings. Known creditors resident in the Community are individually informed of the opening of proceedings using a multilingual form. The creditor sends copies of supporting documents for his claim. He may be required to provide a translation of the lodgement of claim.
The Regulation does not apply in any Member State, to the extent that it is irreconcilable with a previously concluded convention; and in the United Kingdom, to the extent that it is irreconcilable with existing arrangements with the Commonwealth. The Regulation applies to insolvency proceedings opened after its entry into force. It replaces existing bilateral and multilateral conventions between two or more Member States. The Regulation on Insolvency Proceedings was adopted by the EU Council on 29 May 2000 and will come into force on 31 May 2002. It will have direct effect in all member states of the European Union, with the exception of Denmark, who have said that they will introduce parallel legislation.
Taking of evidence in civil and commercial matters
Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil and commercial matters aims to set up procedures to improve, simplify and accelerate cooperation between Member States as regards the taking of evidence in civil and commercial matters.

For the purpose of the proper functioning of the internal market, cooperation between courts in the taking of evidence must be improved, and in particular simplified and accelerated. 
At its meeting in Tampere on 15 and 16 October 1999, the European Council recalled that new procedural legislation in cross-border cases, in particular on the taking of evidence, should be prepared. To date, there is no binding instrument between all the Member States concerning the taking of evidence. The Hague Convention of 18 March 1970 on the taking of evidence abroad in civil or commercial matters applies between only eleven Member States of the European Union. 
By proposing the application of the principles governing Regulation (EC) No 1348/2000 ( on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters) to the taking of evidence, this Regulation is intended to rectify that omission. 

The Regulation applies in civil and commercial matters where the court of a Member State (except Denmark) requests the competent court of another Member State to take evidence; or requests that evidence be taken directly in another Member State. A request may be made only for the taking of evidence intended for use in the proceedings pending before the requesting court. Requests must be transmitted by the requesting court direct to the requested court. To facilitate transmission, each Member State must draw up a list of the courts competent for the performance of judicial acts. Each Member State must designate one or, in some cases, more than one, central authority responsible for supplying information to the courts; seeking solutions to any difficulties regarding transmission; forwarding, in exceptional cases, a request to the competent court. 
The Regulation lays down precise criteria regarding the form and content of the request. The request must be made using form A, which is annexed to the Regulation, and must contain certain details, such as the name and address of the parties to the proceedings, the nature and subject matter of the case, a description of the taking of evidence to be performed, etc. The Regulation also stipulates that the request must be drawn up in one of the official languages of the Member State of the requested court, or in another language which the requested Member State has indicated it can accept. Requests and all other communications must be transmitted by the swiftest possible means. The Regulation also sets out provisions on the receipt of a request (acknowledgement of receipt, procedure to be followed if the request is incomplete, sending of a notification of delay if the requested court is not in a position to fulfil the request within 90 days of receipt). As regards execution of the request, the requested court must proceed in accordance with the law of its Member State. The request must be executed within 90 days of receipt. 
If the requesting court calls for the request to be executed in accordance with a special procedure (including the use of sound and image recordings), the requested court must comply with such a requirement unless there are legal or practical obstacles.

The execution of a request may be refused only to the extent that: 

· the request does not fall within the scope of the Regulation; 

· the execution of the request does not fall within the functions of the judiciary; 

· the request is incomplete; 

· a person of whom a hearing has been requested claims a valid right to refuse to give evidence or a valid prohibition from giving evidence. 

Where a request is refused, the requested court must notify the requesting court within 60 days of receipt of the request, using form H annexed to the Regulation.

Representatives of the requesting court may be present at the performance of the judicial act by the requested court. The parties and, if any, their representatives may also be present. If this is not possible, modern communications technology, and in particular, videoconferencing, may be used to facilitate the participation of the requesting court and of the parties. After execution of the request, the requested court will send the requesting court the documents establishing the execution. Execution of the request must not give rise to a claim for any reimbursement of taxes or costs, unless the requesting court has asked for special procedures to be used.

The following forms are set out in the Annex to the Regulation:

· Form A: Request for the taking of evidence; 

· Form B: Acknowledgement of receipt of a request for the taking of evidence; 

· Form C: Request for additional information for the taking of evidence; 

· Form D: Acknowledgement of receipt of the deposit or advance; 

· Form E: Notification concerning the request for special procedures and/or for the use of communications technologies; 

· Form F: Notification of the date, time, place of performance of the taking of evidence and the conditions for participation; 

· Form G: Notification of delay; 

· Form H: Information on the outcome of the request; 

· Form I: Request for direct taking of evidence; 

· Form J: Information from the central body/competent authority. 

By 1 July 2003 each Member State must communicate to the Commission the list of competent courts, within the meaning of the Regulation, and the names and addresses of its central bodies. The Regulation entered into force on 1 July 2001. It will apply from 1 January 2004.

CONCLUSIONS IN BRIEF
1. Harmonisation of area of justice is integral for European integration
2. Harmonisation in civil justice is useful and necessary
3. Further harmonisation, even in substantive issues is desirable (especially in issues such as insolvency which is quasi-substantive and quasi-procedural) although this would not be acceptable by the UK, Denmark and perhaps Germany as in these systems substance & process are closer linked
4. All Regulations examined must be considered as a positive step forward because they do manage to solve crucial problems

5. There are no foreseeable problems with the implementation of the Regulations examined in the seminar
6. Regulations in the area of civil procedural law are clear, accessible, well-drafted with clear scope, aims and tasks
7. Regulation 44 which includes the Annex can be viewed as a best practice example
8. Language barriers are resolved by the Regulations
9. Judicial cooperation in civil matters is desirable
10. No comparisons to be drawn by criminal matters due to prior tradition and due to sovereignty in criminal matters.

11. Further networking and training for judges and lawyers is desperately needed!

REPORT ON THE SEMINAR

1. Harmonisation of area of justice is integral for European integration
The free movement of persons which is enjoyed by EU citizens and the opening of the market via the development of legislation and technology has led to a considerable increase in cross-national civil cases. Standardisation of procedures and recognition of foreign orders of national courts is the only way forward if simplification of process and consequent efficient justice for EU citizens is to be achieved. There is no doubt therefore that harmonisation in the area of freedom, security and justice is integral for EU integration.
2. Harmonisation in civil justice is useful and necessary
For the same reason harmonisation in civil justice is demanded by legal practitioners, judges and court officials from all EU Member States. A harmonised procedure before the national civil courts would facilitate and simplify the protection of the rights of EU in the civil courts of Europe. Differences, especially in rules governing enforcement issues, hinder the effectiveness of judicial protection of EU citizens in civil cases thus obstructing the functioning of the free movement of people, goods and services in the Single Market. The need for approximation in this area is evident in Article 65 EC which may be used for the legal basis of approximation in the area of civil procedural law, albeit under strict conditions. After all, despite the national procedural autonomy principle, which prevails in this area so far, effective judicial protection of EU citizens if a general principle of EC law which overrides national autonomy concerns.

It must be accepted that the road to approximation and eventual harmonisation in civil procedural law is not without its hurdles. The genesis of the main principles of civil procedural law in common law jurisdictions lies with medieval jurisprudence, whereas in civil jurisdictions civil procedural rules are mainly based in 12th century romano-canonic academic opinion. The result of the contrasting births of civil procedural laws in common and civil law jurisdictions has resulted in crucial differences in their development which are as evident as the division of civil procedure in a two stage process in common law, a division unheard of in civil laws.

There is no doubt that courage and will must be present if approximation in civil procedural law is to be achieved. However, the demand for effective judicial protection of EU citizens is too overwhelming to ignore.
3. Further harmonisation, even in substantive issues is desirable (especially in issues such as insolvency which is quasi-substantive and quasi-procedural) although this would not be acceptable by the UK, Denmark and perhaps Germany as in these systems substance & process are closer linked
Harmonisation of civil procedural laws is the first step for effective justice in cross-border cases. However, the true problems in cross-border cases now lie with substantive issues. The wish expressed by the majority of participants to this seminar was that the EU will be allowed to begin exploring issues of substance in the area of civil law. It must be noted however that a small number of participants considered that their national laws could not possibly allow reception of EU harmonising measures in substantive civil law areas.

Harmonisation in substantive issues is now possible under the Brussels European Convention of 1 April 2003 (Conv. 644/03 and Conv. 614/03) which incorporates the Tampere conclusions and awards to the EU the power to introduce measures aimed at guaranteeing wider access to the courts. This includes also reform of national laws for the effective resolution of cross-border cases. European laws and Basic laws may offer better access to justice and effective operation of civil procedures by promoting the compatibility of the rules of civil procedure in force in the Member States. The draft European Convention explicitly mentions the mutual adaptation of provisions of civil procedure.
4. All Regulations examined must be considered as a positive step forward because they do manage to solve crucial problems
Judges and court officials who took part in the seminar agreed that all Regulations examined in the seminar are effective in their management of impediments to effective judicial protection in cross-border civil cases. One example is the Regulation on the service of documents.

The matter was regulated by the 1997 European Convention on the service of documents which was based on the Hague Service Convention: both instruments relied on the assumption that national systems of justice were adequate. The novelty of the European Convention was its reliance not to the central authorities of the Hague Convention system, but to a system of direct service of documents via decentralised bodies comparable to the domestic system of serving. However, even this simplified procedure was problematic with reference to the technicalities of service of documents. The date of service in some Member States signifies the date of real service, while other Member States determine the date of delivery as the date of the delivery of the document to the public prosecutor. The new Regulation simplifies things even further by introducing delivery by mail (Article 14 of the Regulation) and delivery directly to the authority competent for serving at the place of residence of the addressee (Article 15). In order to ensure a unified system of delivery Member States must accept this way of serving judicial and extra-judicial documents: notwithstanding the special situation of Denmark, the UK and Ireland in EU civil procedural law, exclusions from the Regulation are not allowed.

Another example of a successful Regulation is the Regulation on the taking of evidence in cross-border cases which replaced the 1970 Hague Convention. Despite the considerable success of the Hague Convention, problems related to the remaining possibility of a requirement of direct collection of evidence abroad (albeit by an expert or commissioner nominated by the initial court) still remained. The Regulation expressly introduces collection of evidence by court officials, commissioners or other persons even in the case of cross-border interrogation of witnesses. 
5. There are no foreseeable problems with the implementation of the Regulations examined in the seminar
The implementation of the Regulations examined in the seminar was discussed at length especially in the afternoon workshop sessions. Judges and court officials agreed that the application of the Regulations by their courts of origin would not cause concern. Danish judges and court officials disagreed and explained why their systems would be disrupted if Denmark decided to participate to EU civil procedural law.
6. Regulations in the area of civil procedural law are clear, accessible, well-drafted with clear scope, aims and tasks
Participants agreed that the main reason for the effectiveness of the Regulations examined in the seminar lies with the high level of legislative drafting. Regulations are clear, precise, they have clear scopes and aims thus allowing judges and prosecutors a full and clear insight of the task ahead and the general aim to be achieved. Court officials commented that the clarity of the Regulations allowed them clarity in the manner in which the formal requirements introduced by them had to be implemented. 
7. Regulation 44/2001 can be viewed as a best practice example
As an example of best practice participants identified Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. The Annex to the Regulation makes very clear what is the scope of application of the Regulation and how the task introduced by the Regulation is to be fulfilled.
8. Language barriers are resolved by the Regulations
It is helpful to national courts when Regulations also include corresponding terminology in the form of Annexes. Language barriers both in the understanding of the national implementation of the new provisions as well as (perhaps more importantly) in judicial cooperation with foreign courts are resolved when the EU legislative instrument includes clear terminology equivalences.
9. Judicial cooperation in civil matters is desirable
Apart from the Danish participants, judges and court officials were very much in favour of further judicial cooperation in civil matters. The Regulations introduced by the Council in the area of civil procedure, albeit crucially important and highly successful, regulate a limited area of law. In all other issues arising from cross-border cases can only be resolved via bilateral cooperation.


For this purpose seminars allowing networking of judges must be encouraged by the EU.  
10. No comparisons to be drawn by criminal matters due to prior tradition and due to sovereignty in criminal matters.
In view of the necessity for the speedy, unhindered and effective access to justice in cross-border cases, it is surprising that harmonisation in the area of civil procedural law is still so limited. A number of participants requested that the seminar conclusions also note that further harmonisation and further judicial cooperation in civil matters must be pursued vigorously by the EU. After all, the area of civil procedural law is not plagued by the inherent problems of any attempt to harmonise criminal law and procedure linked to sovereignty. 
11. Further networking and training for judges and lawyers is desperately needed!
A decision on further approximation in the area of civil procedural law will unavoidably be based on the effectiveness of measures introduced so far. Participants to the seminar were adamant in their view that inter-state training for EU judges and court officials in EU civil procedural law is necessary and it is missing so far. There is an imperative need for further seminars where judges and curt officials can begin to understand the theoretical background of EU civil procedural law, the needs which led to its introduction at the EU level, the aims of EU instruments in this area, their interpretation by colleagues in other Member States, and their implementation in other national courts. Judges in the accession countries must be in dire need for such training.

Moreover, the debate on the necessity of further approximation must be extended to the legal professions in the EU Member States and accession countries. The interpreters and applicators of instruments of approximation must acquire a thorough knowledge of the existing procedures in the Member States of the Union, the origins of these procedures and the differences between these procedures and their similarities. Debates on possible common ground must be encouraged. 

JUDICIAL COOPERATION IN CIVIL MATTERS - ACQUIS JHA 2003 (Justice and Home Affairs). Consolidated version
Acquis of the European Union under Title IV of the TEC and title VI of the TEU

X. JUDICIAL COOPERATION IN CIVIL MATTERS

A. Conventions to which accession is obligatory

a) Indicative list of conventions and instruments to which the new Member States must accede in accordance with Article 3(4) of the Act of Accession

Convention on jurisdiction and the enforcement of judgments in civil and commercial matters (Brussels, 27 September 1968)1 ; Protocol on the interpretation by the Court of Justice of the Convention of 27 September 1968 (Luxembourg, 3 June 1971), consolidated version OJ C27, 26. 1; 1998, p. 1]

As amended by:
· Convention on the Accession of the Hellenic Republic to the Brussels Convention ([1982] OJ L 388, p. 1)

· Convention on the Accession of the Kingdom of Spain and the Portuguese Republic to the Brussels Convention ( [1989] OJ L 285, p. 1])

· Convention on the Accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the Brussels Convention ( [1997] OJ C 15, p. 2)]

b) Indicative list of agreements, conventions and protocols to which the new Member States must accede in accordance with Article 5(1) and 5(2) of the Act of Accession

Convention on the Law applicable to Contractual Obligations (Rome, 19 June 1980); 1st Protocol to the Convention on the Law applicable to Contractual Obligations on Interpretation by the Court of Justice (Brussels, 19 December 1988) and 2nd Protocol to the Convention on the Law applicable to Contractual Obligations (Brussels, 19 December 1988);3 - 4
As amended by:
· Convention on the Accession of the Hellenic Republic to the Rome Convention of 1980 (Luxembourg, 10 April 1984);

· Convention on the Accession of the Kingdom of Spain and the Portuguese Republic to the Rome Convention of 1980 (Funchal, 18 May 1992);

· Convention of 29 November 1996 on the Accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the Rome Convention of 1980: OJ C 15 of 15 January 1997;

c) Indicative list of agreements, conventions and protocols to which the new Member States must accede (obligations arising indirectly from Article 2 of the Act of Accession) 5
Convention on the Civil Aspects of International Child Abduction (The Hague, 25 October 1980) 6 

B. Joint Actions, Joint Positions (Maastricht Treaty); Common Positions, Framework Decisions and Decisions (Amsterdam Treaty) Instruments adopted under the TEC

Joint Action of 22 November 1996 adopted by the Council on the basis of Articles J.3 and K.3 of the Treaty on European Union concerning measures protecting against the effects of the extra-territorial application of legislation adopted by a third country, and actions based thereon or resulting therefrom: OJ N° L 309 of 29 November 1996, page 7;

Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings (entry into force : 31/5/2002) - OJ L 160 of 30.6.2000, p.1.

Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgements in matrimonial matters and in matters of parental responsibility for children of both spouses (entry into force : 1/3/2001) - OJ L 160 of 30 June 2000, p.19. 7
· Commission Regulation (EC) No 1185/2002 of 1 July 2002 amending the list of competent courts in Annex I to Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility for children of both spouses, OJ L 173 of 3 July 2002, p. 3

Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil and commercial matters (entry into force : 31 May 2001) - OJ L 160 of 30 June 2000, p.37 8
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (entry into force 01 March 2002) - OJ L 012 of 16 January 2001, p.1 9
· Corrigendum to Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ L 12 of 16.1.2001) - OJ L 307 of 24 November 2001, p. 28.

· Commission Regulation (EC) No 1496/2002 of 21 August 2002 amending Annex I (the rules of jurisdiction referred to in Article 3(2) and Article 4(2)) and Annex II (the list of competent courts and authorities) to Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters, OJ L 225 of 22 August 2002, p. 13 

Council decision of 28 May 2001, 2001/470/EC, establishing a European Judicial Network in civil and commercial matters, OJ L 174 of 27.06.2001, page 10
Council regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial matters, OJ L 174 of 27.06.2001, page 1 11
Council Regulation (EC) NO 743/2002 of 25 April 2002 establishing a general Community framework of activities to facilitate the implementation of judicial cooperation in civil matters. L 115 of 01.05.2002 p. 1

Council Decision of 19 December 2002 authorising the Member States, in the interest of the Community, to sign the 1996 Hague Convention on jurisdiction, applicable law, recognition, enforcement and cooperation in respect of parental responsibility and measures for the protection of children, OJ L 048 of 21.02.2003, p. 1.

Council Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, OJ L 026 of 31.01.2003, p. 41-47.

[*Council Decision of 18 November 2002 authorising the Member States, in the interest of the Community, to ratify or accede to the International Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996 (the HNS Convention) OJ L337, 13.12.2002, p. 55] 12
[*Council Decision of 19 September 2002 authorising the Member States, in the interest of the Community, to sign, ratify or accede to the International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (the Bunkers Convention), OJ L 256, 25.9.2002, p. 7] 13
C. Other European Union Instruments (soft acquis and useful documents)

· Programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters, OJ C 12 of 15 January 2001.

D. Other Conventions (accession desirable)

· Convention on Jurisdiction and Enforcement of Judgements in Civil and Commercial Matters (Lugano, 16 September 1988 14
 

 

1 The Brussels Convention has been largely replaced by Regulation 44/2001. However, this regulation, as a Title IV instrument, is not applicable to Denmark. Nor does it apply to certain overseas territories which fall within the geographical scope of the Brussels Convention. The Brussels Convention therefore continues to have a residual application. It is nevertheless likely that a specific agreement will be concluded with Denmark, as in the case of the Dublin Convention, supra, and options are being explored to resolve the situation of the overseas territories.

3 A consolidated version was published in OJ C 27, 26.1.1998, p.34. This Convention, the Convention on Jurisdiction and Enforcement of Judgements in Civil and Commercial Matters (Lugano, 16 September 1988) and the Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters are covered under Chapter 5 of the accession-negotiations.

4 The Commission has presented a Green Paper on the conversion of the Rome Convention of 1980 on the law applicable to contractual obligations into a Community instrument and its modernisation (COM (2002) 654 final) of 14.1.2003)

5 This list contains the conventions for which the obligation to accede is not explicitly spelled out in the Act of Accession, but results from the binding force of secondary legislation, from Council Conclusions or from Article 10 EC, as referred to in Article 2 of the Act of Accession.

6 Note: This convention is being referred to in the latest drafts of a proposal for a Council regulation concerning jurisdiction and the recognition and enforcement of judgements in matrimonial matters and in matters of parental responsibility repealing Regulation (EC) No 1347/2000 and amending Regulation (EC) No 44/2001 in matters relating to maintenance (COM(2002) 222 final), which are currently being discussed in the Council.

7 Convention on Jurisdiction, Recognition and Enforcement of Decisions in Matrimonial Matters ("Brussels II") of 28 May 1998 is herewith obsolete.

8 Relevant information in order to operate the regulation can be found in:

· 2001/781/EC Commission Decision of 25 September 2001 adopting a manual of receiving agencies and a glossary of documents that may be served under Council Regulation (EC) No 1348/2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters, OJ L 298 15.11.2001, p. 1 
· 2002/350/EC Commission Decision of 3 April 2002 amending Commission Decision 2001/781/EC adopting a manual of receiving agencies and a glossary of documents that may be served under Council Regulation (EC) No 1348/2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters, OJ L 125, 13.5.2002 p. 1. 

· Information communicated by Member States under Article 23 of Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters, OJ C 151, 22.5.2001, p. 4 and its updates from 18.7.2001 (OJ C 202, p. 10), 6.10.2001 (OJ C 282, p. 2), 17.1.2002 (OJ C 13, p. 2) and 11.6.2003 (OJ C 136, p. 11). 

9 Aprés l'entrée en vigueur du règlement (CE) n° 44/2001, la Convention de Bruxelles de 1968 [Convention de Bruxelles concernant la compétence judiciaire et l'exécution des décisions en matière civile et commerciale", 27 septembre 1968] continue pour l'instant à s'appliquer aux rélations des Etats membres avec le Danemark et quelques térritoires d'outre mer. La Commission a été autorisée par le Conseil à ouvrir des négociations avec le Danemark en vue d'un accord entre la Communauté européenne et le Royaume du Danemark étendant à celui-ci les dispositions du règlement (CE) n° 44/2001. La Commission étudie aussi les options pour ressoudre la question de l'application de la Convention aux térritoires français et néerlandais d'outre mer.

10 This Decision shall apply from 1 December 2002, except for Articles 2 and 20 which shall apply from the date of notification of the Decision to the Member States to which it is addressed.

11 This Regulation shall apply from 1 January 2004, except for Articles 19,1 and 22, which shall apply from 1 July 2001.

12 Should be covered by chapter on transport

13 Should be covered by chapter on transport

14 A new Convention between the European Community and the "Lugano" states is under preparation, in order to replace the current Lugano Convention.

� Upon the request of a number of seminar participants these conclusions also include a general overview of the seminar topics as detailed in the relevant excerpts from the website of the European Commission and the Consilium. The Project team wishes to thank these two institutions for allowing us the use of these texts from their websites. 
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